Virginia Criminal Sentencing Commission

November 7, 2012
Meeting Minutes

Members Present: 
Judge F. Bruce Bach (Chairman), Judge J. Martin Bass, Judge Bradley B. Cavedo, Delegate Benjamin L. Cline, Linda D. Curtis, Shannon Dion (representing the Attorney General), Eric J. Finkbeiner, Marsha L. Garst, Robert C. Hagan, Jr., Judge Robert J. Humphreys (Vice-Chairman), Judge Lisa Bondereff Kemler, Judge Michael Lee Moore, Debbie Smith, Judge Malfourd W. Trumbo, and Esther J. Windmueller

Members Absent:

Harvey L. Bryant and Senator Thomas K. Norment, Jr.
The meeting commenced at 10:05 a.m.  
Judge Bach introduced a new member to the Criminal Sentencing Commission. Delegate Benjamin Cline (of Amherst County) was welcomed by Judge Bach and the other members.  Next, Judge Bach announced that the Attorney General had recently designated John Childrey as his representative on the Commission.  Mr. Childrey was unable to attend, however, so Shannon Dion was representing the Attorney General’s Office for the meeting.
Agenda
I. Approval of Minutes

Judge Bach asked the Commission members to approve the minutes from the previous meeting, held on September 10, 2012.  The Commission unanimously approved the minutes without amendment.  
II. Immediate Sanction Probation Pilot Project – Status Update
Ms. Laws provided an overview of the legislation from the 2012 General Assembly, directing the Commission to implement an immediate sanction probation program in up to four pilot sites.  The Commission, with concurrence of the chief judge of the circuit court and the Commonwealth’s attorney of the locality, must select the Immediate Sanction Probation program sites.  The Commission must also develop guidelines and procedures for implementing the program, administer the program, and evaluate the results of the program. The pilot project will last through June 30, 2014.  

Ms. Laws noted that many key elements of Virginia’s Immediate Sanction Probation program are modeled after Hawaii’s Opportunity Probation with Enforcement (HOPE) program, established in 2004 by Judge Steven Alm of Hawaii’s First Circuit.  The HOPE program was created with the goal of enhancing public safety and improving compliance with probation supervision conditions.  The approach is based on the notion that swift and certain punishment for bad behavior has a greater deterrent effect than punishment that is delayed and uncertain.  A recent federally-funded evaluation of the HOPE program found a reduction in recidivism rates, technical violations, and drug use among the participating probationers.    
Ms. Laws remarked that there are many key stakeholders in implementing a program such as Immediate Sanction Probation.  Since the program requires a swift response from probation officers, law enforcement officers, jail administrators, clerks, prosecutors, defense counsel, and judges, cooperation from each stakeholder is necessary.  Commission staff have conducted several meetings in potential pilot sites to discuss elements of the Immediate Sanction Probation program and gauge interest and willingness to participate.  Key stakeholders in attendance at these meetings included circuit court judges, the Commonwealth’s attorney, probation officers, the Public Defender or court-appointed attorneys, the Sheriff and Police Chief, and the Clerk of the Circuit Court.

In the summer and fall of 2012, the staff worked closely with other state agencies, the Governor’s office, and stakeholders in various localities to identify potential pilot sites.  On September 10, 2012, the Commission approved the staff’s plan to approach the key stakeholders in Henrico, Lynchburg, and Newport News to request their participation as pilot sites.  Henrico and Lynchburg agreed to participate, with start dates of November 1, 2012, and January 1, 2013, respectively.  The stakeholders in Newport News elected not to participate in the program at this time. 
Ms. Laws described plans for upcoming months.  Staff will conduct additional meetings in Henrico and Lynchburg and meet with stakeholders from a third potential pilot site.  For example, staff will organize monthly meetings with practitioners in pilot sites to review the procedures, examine the progress of the program, and identify and resolve any problems or concerns. Practitioners also have been encouraged to call the Commission’s hotline to discuss emergent issues at any time between the monthly meetings.  The meetings will also address the administration of the candidate review and participant violation hearings, the length of time it takes for warrants to be issued and served, the drug testing procedures, the use of sanctions, and statistics on the number of probationers who entered the program during the last month and their progress.

The Commission will submit a report on the implementation of the Immediate Sanction Probation program, including preliminary recidivism results, to the Chief Justice, Governor, and the Chairmen of the House and Senate Courts of Justice Committees, the House Appropriations Committee, and the Senate Finance Committee by October 1, 2013.  
Mr. Finkbeiner remarked that the staff should contact other Tidewater localities that had been considered as a pilot site to see if one would consider taking the spot that Newport News declined.  Ms. Garst commented that Harrisonburg/Page County were not ultimately selected as a pilot site but would appreciate being considered again.  Ms. Farrar-Owens noted that pilot sites were chosen to provide regional representation and Lynchburg had been selected to represent the western region; Harrisonburg/Page County could be considered if the pilot program were later expanded by the General Assembly to more than four sites.  Judge Humphreys also added that the project was looking for urban, rural and suburban circuits to participate.  Newport News was going to represent an urban circuit.  He believed that the Commission should select an urban circuit for the third pilot site.  Delegate Cline commented that the project called for four pilot sites to be selected.  He asked why the Commission is only selecting three and not four pilot sites.  Ms. Farrar-Owens responded by saying that, due to a lack of resources, the Department of Corrections could only fund three probation officer positions to dedicate to the pilot program.          
III. Possible Guidelines Revisions/Recommendations

Mr. Barnes stated that nine possible recommendations for revisions to the sentencing guidelines would be presented to the members for their consideration and he would present the first five.    
Proposed Recommendation 1 – Amend the Larceny sentencing guidelines to add larceny of property with a value of $200 or more with the intent to sell or distribute, as defined in § 18.2-108.01(A)
Mr. Barnes said that, currently, larceny of property with a value of $200 or more with the intent to sell or distribute is not covered by the sentencing guidelines when it is the most serious offense at sentencing.  
Historical sentencing data from the Supreme Court of Virginia's Circuit Court Automated Information System (CAIS) database for FY2008 through FY2012 were obtained.  This approach provided a sufficient number of cases for analysis; there were a total of 202 cases in which larceny of property with the intent to sell or distribute would be the primary, or most serious, offense in the sentencing event.  The staff obtained criminal history reports, or “rap sheets,” on these offenders from the Virginia State Police so that the offender’s prior record could be computed and used in scoring the various factors on the guidelines worksheets.
Based on thorough analysis of the historical data, staff developed a proposal to integrate this offense into the Larceny guidelines.  Mr. Barnes then presented the proposed Larceny guidelines.  On Section A (the prison in/out recommendation), offenders convicted of this offense as their primary offense at sentencing will be scored under Primary Offense Group H; this is the same Primary Offense Group where several other larceny crimes with statutory maximums of 20 years are scored.  Offenders will receive two points if convicted of one count, four points if convicted of two or three counts, or six points if convicted of four counts.
Offenders whose primary offense is larceny with intent to sell or distribute who are referred to Section B (recommendation for probation or jail up to six months) will be scored under Primary Offense Group H, the group where several larceny offenses with 20-year maximums are scored.  These offenders will receive three points for one count, four points for two counts, or seven points for three counts of the primary offense.
An offender who scores 16 points or more on Section A of the Larceny guidelines is scored on Section C, which determines the sentence length recommendation for a term of imprisonment.  On Section C, offenders whose primary offense is larceny with intent to sell or distribute will again be scored with several other larceny offenses with 20-year maximum penalties.  An offender convicted of one count of the primary offense will receive seven points for the “Primary Offense” factor if his prior record is classified as Other (no violent prior record), 14 points if he has a Category II prior record (less serious violent prior record), or 28 points if he has a Category I prior record (more serious violent prior record).
When developing sentencing guidelines, the Commission's goal is to match, or come very close to, the historical prison incarceration rate. Mr. Barnes noted that the proposed guidelines are expected to recommend 24.8% of offenders convicted of this crime for a term of incarceration in excess of six months.  In actual practice, 31.2% of offenders were sentenced to a term of incarceration greater than six months.  Thus, the recommended and actual historical rates of incarceration are relatively close.  Moreover, for offenders convicted of this crime who received a term of incarceration greater than six months, the median sentence was 1.2 years.  Under the proposed guidelines, for cases recommended for a term of incarceration greater than six months, the median recommended sentence was 1.4 years.  Thus, the recommended and actual sentences are closely aligned.
Ms. Windmueller asked for confirmation that, under the proposed guidelines, this crime would be treated similarly to grand larceny.  Mr. Barnes responded that it would.   

Ms. Windmueller made a motion to adopt this recommendation. The motion was seconded by Judge Humphreys.  With no further discussion, the Commission voted 15-0 in favor.      
Proposed Recommendation 2 – Amend the Larceny sentencing guidelines to add possession, etc., of stolen property with an aggregate value of $200 or more with the intent to sell or distribute as defined in § 18.2-108.01(B)
Mr. Barnes stated that, currently, convictions under § 18.2-108.01(B) involving possession, etc., of stolen property with an aggregate value of $200 or more with the intent to sell or distribute are not covered by the sentencing guidelines.  
After examining the Circuit Court CAIS database for FY2008 through FY2012, the staff identified 122 cases in which possession, etc., of stolen property with an aggregate value of $200 or more with the intent to sell or distribute was the primary offense.   Staff conducted a thorough analysis of the available data and developed a proposal to integrate this offense into the Larceny guidelines.

Mr. Barnes presented the proposed guidelines.  On Section A, offenders convicted of this offense as their primary offense at sentencing will be scored under Primary Offense Group C (with several other crimes carrying a statutory maximum penalty of 10 years). Offenders whose primary offense is a violation of § 18.2-108.01(B) who are referred to Section B will be scored under Primary Offense Group B (statutory maximum penalty equals 5 or 10 years).  They will receive three points for one count, four points for two counts, or seven points for three counts of the primary offense.  An offender who scores 16 points or more on Section A is scored on Section C of the Larceny guidelines, which determines the prison sentence length recommendation.  Offenders whose primary offense is a violation of § 18.2-108.01(B) who are scored on Section C will be scored under Primary Offense Group B (statutory maximum penalty equals 5 or 10 years).  An offender convicted of one count of the primary offense will receive five points for the “Primary Offense” factor if his prior record is classified as Other, 10 points if he has a Category II prior record, or 20 points if he has a Category I prior record.

Mr. Barnes continued by saying that the proposed guidelines for possession with intent to sell stolen property cases are expected to recommend 22.1% of offenders convicted of this crime to a term of incarceration in excess of six months.  In actual practice, 24.6% of offenders were sentenced to a term of incarceration greater than six months.  Thus, the recommended and actual historical rates of incarceration are nearly equal.  Moreover, for offenders convicted of this crime currently receiving a term of incarceration of more than six months, the median sentence is one year.  For cases recommended for a term of incarceration greater than six months, the median recommended sentence was 1.3 years.  The recommended and historical sentences are closely aligned.
Judge Bach asked Mr. Barnes what was the time period from which the 122 cases were collected.  Mr. Barnes answered that it was five years of data from FY2008 through FY2012.      
Judge Humphreys made a motion to adopt this recommendation. The motion was seconded by Mr. Finkbeiner.  With no further discussion, the Commission voted 15-0 in favor.      

Proposed Recommendation 3 – Amend the Larceny sentencing guidelines to add conspiracy to commit larceny with an aggregate value of $200 or more as defined in §18.2-23(B)
As with the two offenses just discussed, conspiracy to commit larceny involving an aggregate value of $200 or more (§18.2-23(B)) is not currently covered by the sentencing guidelines. Analysis of the FY2008 through FY2012 CAIS data indicates that there have been 53 offenders convicted of this crime during the five-year period.  Judge Humphreys expressed concern about the relatively small number of cases in the historical data.  Mr. Barnes responded that, should the Commission desire, the staff can see if additional data become available during the coming year.    

Judge Kemler made a motion not to adopt this recommendation.  The motion was seconded by Judge Humphreys.  With no further discussion, the Commission voted 15-0 to table this recommendation.
Proposed Recommendation 4 – Amend the Other Sexual Assault guidelines

to add aggravated sexual battery of a child age 13-17 by a parent/grandparent as defined in § 18.2-67.3(A,3)

Currently, aggravated sexual battery of a child age 13-17 by a parent or grandparent                      (§18.2-67.3(A,3)) is not covered by the sentencing guidelines. FY2008 through FY2012 CAIS data indicate that there have been 49 offenders convicted of this crime during the five-year period.  Analysis of historical sentencing practices revealed considerable variation in sentencing for this offense.  For cases resulting in a sentence greater than six months, the middle 50% of sentences for these cases ranged from 2 to 10.3 years.  Judge Humphreys expressed concern regarding the relatively small number of cases available for analysis and the wide range of prison sentences given for this offense, but asked Mr. Barnes to proceed.  
Mr. Barnes presented the proposed modifications to each worksheet of the Other Sexual Assault guidelines. On Section A of the Other Sexual Assault worksheets, offenders convicted of aggravated sexual battery of a child age 13-17 by a parent/grandparent would receive five points for the Primary Offense factor.  On Section B of the proposed guidelines, offenders convicted of this crime would receive three points for the Primary Offense factor.  On Section C of the proposed guidelines, an offender convicted of aggravated sexual battery of a child age 13-17 by a parent/grandparent would receive points that are assigned based on the classification of an offender’s prior record, as displayed. 
Ms. Garst felt that 49 cases over a five-year period was not enough to develop historically-based sentencing guidelines.  Judge Humphreys said that he was also not comfortable with the small number of cases and felt that the Commission should further study this crime.    

Ms. Garst made a motion to table this recommendation for further study.  The motion was seconded by Ms. Windmueller.  With no further discussion, the Commission voted 15-0 in favor of further study.
Proposed Recommendation 5 – Amend the Murder/Homicide sentencing guidelines for vehicular involuntary manslaughter associated with driving under the influence (§ 18.2-36.1(A))
Unlike the previous offenses discussed, involuntary manslaughter associated with driving under the influence (§ 18.2-36.1(A)) is covered by the sentencing guidelines when it is the primary, or most serious, offense in a case.  Mr. Barnes reported that, according to Sentencing Guidelines data for FY2008 through FY2012, judges concurred with the guidelines for this offense in 62.2% of the cases, which is much lower than the overall average compliance rate.  Moreover, when judges departed from the recommendation, they were more likely to give the offender a sentence above the guideline range than below it.  This suggests that the guidelines could be refined to bring them more in sync with  judicial thinking in these cases.
Upon thorough analysis of these cases, staff found that judicial compliance with the guidelines can be improved by modifying the guidelines to ensure that offenders convicted of this offense are always recommended for incarceration greater than six months.  Currently, involuntary manslaughter associated with DUI under § 18.2-36.1(A), receives the same number of primary offense points as involuntary manslaughter                                     (§ 18.2-36) on Section A of the Murder/ Homicide worksheet.  Under the proposal, vehicular involuntary manslaughter associated with DUI will be assigned eight points                        on the “Primary Offense” factor, which is sufficient to ensure that all offenders convicted of this offense will be recommended for incarceration of more than six months.

Mr. Barnes noted that the staff also evaluated the scores on Section C, which determines the length of the prison sentence recommendation.  This portion of the analysis indicated that compliance could be maximized by adding 23 points for involuntary manslaughter associated with DUI in cases in which the offender was also sentenced for a felony hit and run offense.   Under the proposal, a new factor would be added to Section C of the Murder/Homicide guidelines.  This factor would be scored only in cases in which the primary offense was involuntary manslaughter associated with DUI (§ 18.2-36.1(A)) and will increase the prison sentence recommendation by 23 months if the offender was also convicted of felony hit and run.  
The proposed revisions to the Murder/Homicide sentencing guidelines were expected to increase compliance for involuntary manslaughter associated with DUI to 65.9%, with the mitigation rate and aggravation rate balanced at 17.1% each.  The reduction in aggravating sentences would bring recommendations more in line with current judicial sentencing practices for this offense.  
Ms. Garst made a motion to adopt this recommendation. The motion was seconded by Ms. Windmueller.  With no further discussion, the Commission voted 15-0 in favor.      

Mr. Fridley presented the remaining four recommendations.  

Proposed Recommendation 6 – Revise the sentencing guidelines for burglary with a deadly weapon in cases involving an additional offense of murder or malicious wounding 

Mr. Fridley described the process for selecting the primary offense for purposes of scoring the sentencing guidelines.  The primary offense is selected based on the statutory maximum penalty as defined in the Code of Virginia.  A completed act of burglary with a deadly weapon (as defined in §§ 18.2-89, 18.2-90, 18.2-91, 18.2-92, and 18.2-93) carries a statutory maximum penalty of life in prison.  Offenses such as attempted or conspired first-degree murder, any second-degree or felony murder, or malicious wounding have statutory maximum penalties ranging from 10 to 40 years.  If an offender is convicted of burglary with a deadly weapon and one of these offenses, the burglary is selected as the primary offense on the guidelines because it has the higher maximum penalty.  Mr. Fridley stated that, scoring such a case on the Burglary sentencing guidelines, can yield a lower recommendation than if the case were scored on the Murder/Homicide or Assault guidelines. 
Mr. Fridley advised that Sentencing Guidelines data for FY2008 through FY2012 indicate that the compliance rate for cases where the primary offense was a completed act of burglary with a deadly weapon accompanied by murder or malicious wounding was only 43.8%.  In half the cases, the judge sentenced the offender to a term above the recommended guidelines range.  This suggests that the guidelines could be refined to more closely reflect judicial thinking in these cases.
Section A of the sentencing guidelines worksheets determines if an offender will be recommended for probation or jail up to six months (Section B) or a prison term of more than six months (Section C).  Since all of the offenders whose primary offense was completed burglary with a deadly weapon who had an additional offense of murder or malicious wounding received a sentence of more than six months, staff proposed adding a new factor to Section A to ensure all of these offenders are recommended for that type of disposition.  Specifically, a factor would be added to Section A of the Burglary/ Dwelling and Burglary/Other worksheets to assign ten points in cases involving an additional offense of murder or malicious wounding.

Mr. Fridley added that the staff also evaluated the scores on Section C, which determines the length of the prison sentence recommendation. Based on a detailed analysis of historical sentencing practices, the staff proposed adding a new factor to Section C of the Burglary/Dwelling and Burglary/Other worksheets.  This factor, which would be scored only if the primary offense is a completed burglary with a deadly weapon, adds 140 points in cases involving an additional offense of murder, 35 points for a completed malicious wounding, or 8 points for an attempted or conspired malicious wounding.  This will increase the prison sentence recommended for offenders convicted of this combination of offenses.

Amending the Burglary/Dwelling and Burglary/Other guidelines in this way is expected to improve the compliance rate in these cases, while providing a more balanced split between aggravation and mitigation departures.  Given judicial sentencing practices from FY2008 through FY2012, compliance with the sentencing guidelines is anticipated to increase from 44% to 50%.  Aggravation departures are expected to decline from 50% to 25%, with mitigation also 25%.  

Judge Bass made a motion to adopt this recommendation. The motion was seconded by Judge Humphreys.  With no further discussion, the Commission voted 14-0 in favor.      
Proposed Recommendation 7 – Revise several guidelines worksheets to ensure that offenders will receive a recommendation for more than 6 months of incarceration whenever the primary offense is accompanied by an offense that requires a mandatory minimum sentence of at least 6 months
Mr. Fridley stated that, currently, Section A of the guidelines for Burglary/Dwelling, Burglary/Other, Drug/Other, Murder/Homicide, Miscellaneous/Person and Property, Miscellaneous/Other, and Weapon offenses contains a factor to add points if the offender has been convicted of a firearm offense that carries a mandatory minimum sentence (e.g., using a firearm in the commission of a felony).  Scoring of this factor increases the likelihood that an offender will be recommended for incarceration that is greater than six months.  Mr. Fridley noted that there are numerous other crimes defined in the Code of Virginia that require a mandatory minimum sentence of six months or more; however, non-weapon offenses with mandatory minimum sentences are not currently scored on this factor.  As a result, in some cases, the guidelines recommend probation or incarceration, or a term of incarceration that is less than the mandatory minimum sentence required by law.  
To address this, the staff proposed expanding the “Mandatory Firearm Conviction for Current Event” factor to include any offense requiring a mandatory minimum sentence of six months or more.  In addition, the points on the revised factor, “Conviction in Current Event Requiring Mandatory Minimum Term (6 months or more),” would be set at a value that is high enough to ensure that offenders subject to a mandatory minimum sentence of six months or more would be recommended for a sentence that is greater than six months.  Specifically, offenders would receive 13 points for this factor on Section A of the Burglary worksheets, 9 points on the Drug/Other worksheet, 7 points on the Murder/Homicide worksheet, and 8 points on the Miscellaneous and Weapon/Firearm worksheets.  Mr. Fridley noted that the Commission submitted a recommendation very similar to this one in the past.  
Judge Humphreys made a motion to adopt this recommendation. The motion was seconded by Ms. Curtis.  With no further discussion, the Commission voted 14-0 in favor.      
Proposed Recommendation 8 – Modify the wording used on worksheets and in the manual instructions to clarify the scoring of certain guidelines factors

Mr. Fridley reported that confusion sometimes arises among sentencing guidelines users as to how to properly score the “Primary Offense Additional Counts” factor and the “Victim Injury” factor.  In order to promote better understanding of these factors and accurate scoring of the sentencing guidelines, staff proposed modifying the labels used to denote these two factors on the worksheets and revising the wording of the instructions in the manual.  Mr. Fridley assured members that the proposed changes are not intended to modify how the guidelines should be scored, but rather improve the degree to which the guidelines are scored accurately under existing rules.

Mr. Fridley described the guidelines scoring process.  On most guidelines worksheets, the “Primary Offense” score will depend on the number of counts for which the offender has been convicted.  In some cases, the offender has been convicted of more counts than can be scored on the “Primary Offense” factor.  When this occurs, the user moves to the next factor on the worksheet, called “Primary Offense Additional Counts,” and scores any counts of the primary offense that were not scored on the “Primary Offense” factor.  Next, the user will determine if the offender has been convicted of any other offenses; these are scored on the factor called “Additional Offenses.”  Guidelines users have reported some confusion about how to score these factors correctly.

The staff recommended a change in the labeling of the “Primary Offense Additional Counts” factor.  The factor would be called “Primary Offense Remaining Counts (counts not scored above).”  Instructions in the guidelines manual would also be revised to reflect this change.
Mr. Fridley also described issues related to the proper scoring of victim injury on the guidelines.  Many of the guidelines worksheets include a factor in which the user must score the nature of the injury to the victim.  On the current worksheets, the “Victim Injury” categories are:  threatened injury, emotional injury, physical injury, and serious physical injury.  Based on the guidelines scoring rules, serious physical injury is intended to capture circumstances in which the victim died, suffered life-threatening injuries where he could have died without extensive intervention of medical treatment, suffered significant permanent physical disability, became HIV positive, or became pregnant.  If the victim was physically injured but the injury does not fit any of the circumstances above, the user should score it under the physical injury category.  Many physical injuries appear to be serious, yet will not meet the criteria to be scored as serious physical injuries. The scoring rules can be found in the guidelines manual; nonetheless, confusion arises as to how to properly score the “Victim Injury” factor.  

In order to clarify the scoring of this factor, the staff recommended a change to the labeling of the “Victim Injury” categories.  The label for “Serious Physical Injury” will change to “Life Threatening Injury.”  Instructions in the guidelines manual would also be revised accordingly.
Mr. Fridley continued by saying that there has been some confusion with the factor for “Knife or Firearm in Possession at Time of Offense.”  The staff recommended changing the wording of the factor to “Knife or Firearm in Possession at Time of Offense or Seized.”  Ms. Windmueller asked if a firearm seized from a codefendant would also be scored on this factor.  Mr. Fridley said the weapon would be scored.  Ms. Windmueller was not comfortable with that change.       

Judge Humphreys made a motion to adopt this recommendation. Members discussed issues and concerns related to the seizure of a weapon.  Judge Humphreys expressed support for the proposal as shown by staff, noting that the sentencing judge could depart from the guidelines in cases he or she felt it was warranted based on the facts.  Ms. Windmueller approved of the recommendation with hesitation.  The motion was seconded by Ms. Curtis.  
Judge Trumbo made a substitute motion to accept all the proposed wording changes except for those related to “Knife or Firearm in Possession at Time of Offense or Seized.”  Judge Humphreys disagreed, saying that the weapon should be linked to the crime and scored.  Judge Kemler recommended that the Commission leave the weapon wording as is.  Ms. Windmueller believed that the Commission could draft new wording if needed.  Judge Humphreys felt that would be unnecessary.  Judge Bach called for the vote.  The Commission voted 13-1 in favor of Judge Trumbo’s motion to modify the wording only for the “Primary Offense Additional Counts” factor and the “Victim Injury” factor.

Proposed Recommendation 9 – Replace the nonviolent offender risk assessment instrument based on the most recent analysis of felony recidivism  
Mr. Fridley reminded the Commission that it had been a number of years since the nonviolent offender risk assessment instrument was last examined.  The Commission, in 2010, directed staff to begin the process of re-validating its risk assessment tool based on a more recent sample of felony cases.  This complex, multi-stage project was completed in mid-2012 and the results were presented to the Commission in September.  During its September meeting, the Commission approved the revised risk assessment instruments (one for fraud/larceny offenders and one for drug offenders).  The 2012 Annual Report will include a recommendation to implement the revised risk assessment instruments, beginning July 1, 2013. 
Proposed Research Study for 2013

Mr. Fridley presented the staff’s proposal to conduct a new study of felony larceny and fraud offenses, noting that it had been more than a decade since the staff last visited the topic.  One objective of the study would be to examine the relationship between the value of money or property stolen in larceny and fraud cases and judges’ sentencing decisions.  The study could begin in early 2013.   Judge Humphreys made a motion to approve of the research study. The motion was seconded by Ms. Curtis.  The Commission voted 14-0 in favor.      

IV. Automation Project 

Ms. Farrar-Owens announced that the Commission had launched a new website.  The previous website had been in place since 1999 and was no longer supported by its original designer.  Working through the state’s technology procurement process, a website designer was contracted to update the look and feel of the Commission’s website.  While the features and functionality are the same, the website has a modern look. Staff would like to develop additional features, allowing users to register for training seminars online and to pay for training and manuals by credit card.  

Ms. Farrar-Owens stated that the long-term goal for the automation project is to develop a web-based application for preparing and submitting the guidelines, thereby reducing reliance on paper and manual data entry.  It will include the ability to submit electronic guidelines information to the Commission in data format.  In October 2012, Commission staff visited the Norfolk Circuit Court Clerk, who is at the forefront of digitizing and automation of records.  Supreme Court’s Department of Judicial Information Technology (DJIT) has agreed to develop a prototype application and the Norfolk Circuit Court Clerk is interested in pilot testing electronic submission of guidelines information to the Commission.  The staff will be working closely with DJIT in the coming months to move forward in this phrase of the project.       
IV. Miscellaneous Items 

Judge Bach asked Ms. Farrar-Owens to discuss any miscellaneous items.  

Ms. Farrar-Owens provided the Commission with an update on data collection for the study on crimes committed in the presence of children.  Over the course of 2012, the staff examined a large number of cases in detail and reviewed approximately 1,000 pre-sentence reports.  Pertinent information was recorded for each case.  Because of the uniqueness of this study, the data collection phase has been lengthy.  A sufficient number of cases have been identified to proceed with the analysis phase, which will go forward in 2013.  She recommended revising the Sentencing Guidelines cover sheet by deleting the check box for preparers to indicate if a case involved a child witness, since the staff is no longer collecting new cases for the study.   Judge Humphreys made a motion to approve the modification to the Sentencing Guidelines cover sheet. The motion was seconded by Ms. Curtis.  The Commission voted 14-0 in favor.   

Ms. Farrar-Owens then announced that the Commission’s meeting dates for 2013 were tentatively set for March 18, June 10, September 9 and November 6.  

Judge Bach recognized Judge Humphreys and Mr. Hagan for their years of service on the Commission. Both served two consecutive terms and were not eligible for reappointment.  Judge Bach thanked them for their commitment to the Commission and wished them well.  
With no further business on the agenda, the Commission adjourned at 12:00. 
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